the huge lobbying dollars spent by the food industry, 16 and enact laws with only the public health of the citizenry in mind, fall in the same category of naiveté. 17 Corporations are obligated to shareholders, who are concerned mainly with profits. 18 To get the attention of food industry, it is necessary to hit them where they notice -in the wallet -by way of legal damage awards. 19 The battle against bad food needs to be fought on every possible front and the courtroom should be one of those battlegrounds.
20
Most commentators to date have pointed to fast food as the next target for personal injury litigation. 21 This article suggests two flaws with that approach. First, the net to catch defendants should be cast much wider. 22 Fast food is a big culprit, but most meals are still eaten at home.
23
Suits should be filed against the manufactures of soda, snacks and sugary cereal, along with fast NATION 1 ( 2010), available at http://www.ncbi.nlm.nih.gov/books/NBK44660/pdf/TOC.pdf ("Increased consumer knowledge and awareness about healthy nutrition and physical activity will foster a growing demand for healthy food products and exercise options, dramatically influencing marketing trends." Although this statement is mostly accurate, it seems unlikely that enough resources would be allocated to increasing consumer knowledge to dramatically influence marketing by the food industry). 16 21 See Cohan , supra note 12; Goldman, supra note 16; Courtney, infra note 48. 22 Contra Logan, supra note 20 at 435, which does not identify particular defendants except to say "the main criteria for selecting the proper defendants should be to target companies that prioritize the generation of profits first and foremost without regard for the consequences of over-consumption of their products and do not take an active role in preventing obesity among America's population." This article completely endorses that criteria as appropriate and is also not willing to define "Big Food" in extensive detail, but it is important that defendants also include the producers of highly-processed, packaged food with excessive sugar, calories and sodium. 23 Goldman, supra note 16 at 134.
food. Additionally, while fast food companies can defend claims with an assumption of risk defense, snack food defendants will face a challenge proving that it is within the "reasonable contemplation of the consuming public" that processed, packaged food is unhealthy.
Second, personal injury suits serve a purpose, but the real success in making the food industry pay for the harmful products it has shoveled into the marketplace will be taxpayer suits. 24 Most importantly, this article is a call to action. 25 When evidence of fraudulent and deceptive industry practice is brought to light, state attorneys general have a responsibility to act in the same manner they did with tobacco, 26 by filing fraud suits to recoup state funds spent on the negative health effects of the detrimental food. The legal theories needed to force major societal change have finally coalesced. 27 The American consumer deserves protection from the unscrupulous corporate giants and one facet of the battle can be fought in the judiciary.
First, this article will provide a summary of the obesity epidemic -the economic costs and importantly, some causes. Second, the need for a comprehensive scheme will be explained by examining the shortfalls of current regulatory mechanisms. Next, this article will explain the three waves of tobacco litigation, the strategy involved in each, and why the third wave left an impact. Then, the current status of food litigation will be explained. Next, applying the tobacco model to big food, this article will make it clear that discovery is crucial in several respects.
Lastly, an explicit call to action and a battle plan will be explained. 27 Ausness, supra note 12 at 842 (quoting John Banzhaf, law professor and social reformer, "as was the case with tobacco, it takes time for legal theories to coalesce in a way that forces major societal change").
III. THE ENEMY Obesity Epidemic and Costs
Obesity is among the most pressing health challenges we face today.
28 Two-thirds of adults are overweight or obese. 29 The ramifications of all this extra weight are extensive. "Obese adults are at increased risk for many serious health conditions, including high blood pressure, high cholesterol, type 2 diabetes and its complications, coronary heart disease, stroke, gallbladder disease, osteoarthritis, sleep apnea, and respiratory problems, as well as endometrial, 
Causes
"As a society, we have moved well beyond the era when our dietary focus was on ensuring caloric sufficiency to meet basic metabolic needs." 38 The pendulum of diet has swung too far to the other extreme -obesity. 39 "People tend to think of overweight and obesity as strictly a personal matter, but there is much that communities can and should do to address these problems." 40 To prevent this epidemic from affecting the next generation, public health professionals have examined the changes that have occurred in society over the last generation leading to the changes in weight. 41 They point to a reduction in physical education classes and after-school athletic programs, the proliferation of sodas and snack foods in public schools, the increase in fast-food outlets across the U.S., the trend toward super-sizing food portions in restaurants, and the growth in highly processed high-calorie and high-fat grocery products. enterprise all face significant challenges to create an environment for our children and youth that turns the course and enhances their prospects for healthy lives."
43
"Food marketing to children has also been singled out as playing a key role in this national crisis." 44 Children are effective targets because they are susceptible to the messages of advertising and eating habits developed at a young age while impressionable are likely retained through life. 45 The overwhelming majority of food and beverage advertising targeted to the young is for products of poor nutritional quality. 46 For example, cereals marketed directly to children have 85% more sugar, 65% less fiber, and 60% more sodium than cereals marketed to adults.
47

IV. OTHER METHODS OF REGULATION ARE NOT DOING ENOUGH
The scheme that used to combat obesity in this country must be comprehensive. Agency education and prevention programs, taxes and regulations on advertising are necessary, 48 but no one of these mechanisms alone is enough, and litigation is a crucial piece of the overall approach.
The Market as a Regulator
43 IOM, supra note 38 at 2. 44 Id.; Also see Sclosser, supra note 6 at 42-46 (explaining that marketing to children exploded in the 1980's. "The growth in children's advertising has been driven by efforts to increase not just current, but also future, consumption." Market research has found that children recognize brand logos before recognizing their own names. Almost all American 6-year-olds in 1991 could identify Joe Camel, and in a 1999 ad study, children identified a Budweiser commercial as their favorite. "The aim of most children's advertising is straightforward: get kids to nag their parents and nag them well."). 45 Goldman, supra note 16 at 119. 46 
Government Regulation
Action by the legislative and executive branches are important mechanisms to fight the battle against obesity but that action only meets some of the facets required of a comprehensive scheme. "The traditional way to develop public policy is through legislation" because it provides a forum for multiple viewpoints, including the input of neutral experts and studies commissioned on the issue. 52 The parties to be regulated prefer the clear legislative directives that allow them to avoid penalty prospectively, 53 but the health care costs from obesity have already been incurred. Legislation will prevent future harms but litigation is necessary to redress the past. REV. 457, 459 (1996) . 50 Ausness, supra note 12 at 888-889 (advocating for autonomy only absent fraud); Cohan, supra note 12 at 116-119 (explaining how addiction could apply to fast food). Even if we are unwilling as a society to accept food as addictive, it is uncontested that food marketing, advertising and design uses positive associations to override the risk assessments that consumers would normally make about the product. 51 Id. at 884. 52 Id. at 885. 53 Id. 54 Contra Logan, supra note 20 at 437("The legislature is the proper branch of our government to determine the legislation and regulations needed to regulate the food industry…") 
Consumer Education
Having knowledge about nutrition and ability through purchasing power fosters healthier decisions about food consumption. 61 Consumer education is a very important element of the scheme to fight obesity, but alone it is not enough, particularly in relation to youth. Children cannot be expected to be educated to make healthy, rational food choices, yet they are 55 bombarded with advertising messages about food products. 62 Each of the available routes for regulating consumption of highly processed food to fight obesity has its weaknesses and therefore, all of the strategies, including litigation must be utilized.
V. TOBACCO LITIGATION -ADVANCE RECONNAISSANCE Three Waves
A generation before the obesity crisis, tobacco was the significant national health issue with a personal choice component at the center of the public consciousness. 63 Starting in the 1950's, scientists began reporting a link between cancer and cigarette smoking. 64 Reader's Digest delivered the message to the general public in an article titled "Cancer by the Carton." 65 The tobacco industry punched into crisis mode -holding secret meetings of high level executives and forming a joint committee for public relations. 66 Tort litigation for defective products and deceptive advertising was just a step behind the messages in popular media. The first tobacco lawsuit was filed in 1954, 67 beginning the first wave of tobacco litigation. 68 The industry response was to pummel plaintiffs with litigation strategy "spar[ing] no cost in exhausting their adversaries' resources short of the courthouse door." 69 Very few cases went to trial and no plaintiff was successful against the producers. 70 The defendants were usually able to avoid liability by proving that the potential harm from smoking was not foreseeable. 71 Although the Surgeon General's Report in 1964, estimated that average smokers had a nine-to ten-fold risk of developing lung cancer compared to non-smokers and pointed to smoking as a major cause of emphysema and bronchitis, the first wave still left the industry unscathed. 72 In 1965, the American Law Institute published a new Restatement of Torts and section 402A put the nail in the coffin of the first wave of tobacco litigation. 73 Comment i reads, "Good tobacco is not unreasonably dangerous merely because the effects of smoking may be harmful. . . " and requires that the product actually be defective to allow a strict liability claim for an unreasonably dangerous product. 74 The second wave of tobacco litigation began in the early 1980's. 75 Products liability law had evolved; strict liability was now examined through a risk-utility lens and comparative fault allowed some recovery even if there was contributory negligence by the plaintiff. 76 Successful claims against the asbestos industry gave plaintiffs' lawyers a promising framework for going after the tobacco manufacturers. 77 In the third wave, the alternate theories that were left undisturbed by the Supreme Court's preemption decision were used in imaginative ways to finally bring victory for plaintiffs. 89 The dominant theme was governments seeking reimbursement for tobacco-related illness. 90 92 The strategy was to present the case against the industry in four parts:
(1) Medical studies demonstrating the link between smoking and illness, (2) Records and testimony of taxpayer expenditures for treating indigent smokers, (3) Documents detailing the industry's conspiracy of deceit, including the manipulation of nicotine levels, and (4) Information about the industry's efforts to target advertising to children. 93 The strategy never had to be implemented because, in 1997, a settlement was reached, which would give immunity from some litigation to the industry and $368 billion to the states over twenty-five years, but it required Congressional action to codify. 94 tobacco taxes. 103 $517.9 million will be used to prevent childhood smoking and to help current smokers quit.
104
VI. FIRST AND SECOND WAVE TOBACCO-STYLE SUITS AGAINST FOOD Fast Food
Like the tobacco industry, food manufacturers should be held liable for creating social ills and exposing the public to potential danger. 105 Food may even require a higher standard of corporate responsibility in some respects. Unlike tobacco which is thoroughly a luxury item, food is a necessity. The first complaints against the food industry began in 2002, when Caesar
Barber filed a class action against four fast food restaurants. 106 Barber complained of illness from over-consumption of fast food with five theories of liability: negligent production and distribution of food causing injuries, failure to warn, marketing to children, violating New York state consumer protection law, and deceptive advertising. 107 The industry immediately responded in the media with an argument all too familiar to tobacco plaintiffs -personal responsibility. 108 Pelman v. McDonald's Corp. was next. 109 The same attorney filed another class action on behalf of two young girls, alleging that the restaurant targeted children, failed to disclose dangers and that the food was addicting. 110 The case was hopeful because plaintiffs' claims for deceptive representation of nutritional benefits were allowed to go to trial, but fast food litigation based on health claims has been mainly unsuccessful. 111 Like the second wave of tobacco cases, this wave of food cases faces assumption of risk defenses. If any fast food claims can be successful, deceptive advertising or negligent marketing will be the ones to prevail.
112
Packaged Food
Although the focus in the literature thus far has mainly examined fast food as the target of plays out like big tobacco, discovery and insider disclosure will reveal that the food industry knew the dangers of their products and even with that knowledge, enticed people to consume more by manipulating their products to optimize appeal. 121 In addition, evidence will eventually reveal that the industry concealed information and misrepresented the issues to the public.
There have been some small successes in using litigation to bring about change in this area.
Some Success i. Trans Fat
In 2003 before trans fat was included on product labels, Kraft was sued for failing to disclose that its popular Oreo cookies contained hydrogenated oils. 122 Stephen Joseph, who filed the suit, aimed to force Kraft to stop using the hydrogenated oils. 123 The lawsuit was dropped because Kraft planned to remove the trans fat from its cookies. 124 Joseph claimed a home run in reducing the negative effects on human health from trans fats.
125
A class action was also filed against Unilever alleging that defendants engaged in false advertising for the product "I Can't Believe It's Not Butter!" 126 The product is advertised to be "cholesterol free" but the plaintiffs assert that this misleads consumers because margarine is hydrogenated vegetable oil that increases bad cholesterol and risk for heart disease. 127 Late last year the case was in the settlement stage but there was a dispute between plaintiffs' attorneys.
128
Chacanaca v. Quaker Oats Company, thus far surviving a motion for judgment on the pleadings, is based on the assertion that a reasonable consumer may be duped by the box photo to make an inference that active, healthy children are fueled with Chewy Bars. 129 One important victory in the order is that "Front of the Box" advertising is not preempted by federal labeling acts. 130 Also, positive for the plaintiff is that the term "wholesome" and the "smart choices made easy" decal cannot be deemed to constitute non-actionable puffery. 131 Other claims survived using California unfair competition law, false advertising law of California, and California's Consumer Legal Remedies Act. 132 Lastly, the court decided that the injury in fact to establish standing can be the economic loss of the purchase of food products that contain an ingredient the plaintiffs find objectionable. In the end, food plaintiffs are left in a similar position as tobacco plaintiffs of the first and second wave -facing industry giants and prestigious law firms with aggressive strategy.
VII. A LITTLE DISCOVERY GOES A LONG WAY Hidden Value in Unsuccessful Food Suits
Although the food suits thus far have not reached great success, there is hope that history will repeat itself. 150 Tobacco litigation put pressure on the industry and eventually, through litigation discovery and guilty-conscience employees, the truth of the companies' knowledge, deceit and fraudulent practices was revealed.
151
To enable tobacco-style claims against the food industry to recoup tax-payer health care dollars, state attorneys general would need documents that detail the industry knowledge about the harmful medical link between their products and illness and industry efforts to manipulate the addictive nature of the products. There is no doubt that certain foods cause a release of pleasure- producing dopamine in the brain, in the same way as opiates. 152 Flavor and color additives are one way that food companies manipulate consumer response to their products. 153 In the tobacco era, studies with titles like "Nicotine in Smoke and Human Physiological Response", demonstrated that the tobacco companies had studied the drug-like impacts of nicotine in the brain. 154 Studies demonstrating that the food companies studied the effects of flavor additives, trans fat or high fructose corn syrup on physiological or mental processes would be the ammunition needed to start a war against bad food.
Even better than just documents, would be a turncoat industry scientist. Jeffrey Wigand was that person for the tobacco industry. 155 Wigand was the chief of research at Brown and
Williamson Tobacco Company for three years but was terminated. 156 He did not reveal the company's deceitful conduct, even after questioning from the Justice Department, until his family was threatened to ensure his silence. 157 When Dr. Wigand was deposed for a smoker's suit in New Orleans, he divulged that his employer objected to researching a non-addictive product -because it was contradictory to the company's position relative to liability issues associated with smoking and health. 158 Additionally, Wigand testified extensively that documents and reports were altered to hide the knowledge the company gained from research of addiction or marked as privileged when they were really created not for litigation but for scientific reasons.
The lead research and development scientist of a major food processing manufacturer disclosing information of this nature about products would be extremely helpful to state attorneys general pursuing litigation against the food companies. Other scientific studies have demonstrated the dangers of additives like trans fat and high fructose corn syrup but an insider could make it clear when the industry was aware of the health risks and how they concealed that knowledge.
Lessons Learned from Minnesota Tobacco Litigation
Plain old litigation discovery may be crucial to successful food litigation. In the tobacco litigation, Minnesota accomplished one of the most significant public health achievements of the second half of the 20th century by forcing the industry to reveal thirty-five million pages of internal documents "disclosing the industry's manipulation of nicotine, and . . . disclosing the industry's dependence upon new generations of American youth to preserve the viability of the cigarette market." 160 But they were hard won. The discovery battles lasted several years and did not end until the United States Supreme Court required production of documents which the industry had withheld on claims of privilege. 161 Yet, settlement came only a month later.
VIII. HOW STATE ATTORNEYS GENERAL COULD BE THE HEROES AGAIN
Like tobacco litigation, justice will finally prevail against the food industry when the states demand repayment for taxpayer costs from the health epidemic. 163 And also like the tobacco suits, the attorney generals must act when four components are clearly in place. There are already medical studies demonstrating the link between eating processed food and illness, records of taxpayer expenditures for treating the indigent obese, and information about the industry's efforts to target advertising to children. When documents detailing the industry's conspiracy of deceit, including the manipulation of addiction, come to light, the states must act once again.
Mississippi, with the country's highest obesity rate, 164 may once again be poised to lead the charge. Jim Hood, the current attorney general of Mississippi, worked to strengthen laws to protect consumers after Hurricane Katrina brought unscrupulous opportunists to his state. 165 "He has recovered more than $300 million for Mississippi tax-payers from large corporate violators." 166 Hood could be a champion to protect consumers from bad food.
Although Minnesota's obesity rate is only slightly above the national average, 167 the state may also be a leader in obesity litigation. Minnesota Attorney General Lori Swanson is a "champion of justice." 168 Her consumer protection record includes health issues from insurance to hospitals. 169 In addition to an ardent attorney general, Minnesota is home to The Public Health Law Center which was chosen as the National Coordinating Center for the Public Health Law
Network. 170 The founder and director of the center played a key role in the historic Minnesota litigation that resulted in the release of thirty-five million pages of secret tobacco industry documents. 171 The center is also a key partner in a nationwide legal network to support childhood obesity prevention strategies and the network's latest initiative is a national study of the strengths and weaknesses of industry self-regulation of food marketing practices that contribute to childhood obesity.
172
IX. CONCLUSION
Research has shown that extra weight leads to enormous health consequences. The obesity epidemic is scary from a public health standpoint but it is also economically costly. A particularly troubling cost is taxpayers footing the bill, reaping profits from products that the industry most likely knows are harmful and addictive. A problem this big can only be attacked with a multi-faceted approach including all the regulatory tools available. Agencies working hard to educate consumers, regulators minimizing the advertising aimed at small children, and legislators voting based on public health and not lobbying efforts, can work in concert with litigation to meet the challenge.
Tobacco has proven that the state tax-payer expenditures can be successfully recouped by litigation. The food product liability law suits, even if unsuccessful, are chipping away at the barricades around the food industry leading to important information and, eventually, these little victories may even pressure insiders to act in good conscience and divulge what they know.
Sooner or later, the industry's knowledge of the health dangers, efforts to manipulate addiction, and practices of deception will come to light and state attorneys general will be poised to attack.
